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paragraph applies to plan years begin-
ning after December 31, 1979 (or, in the 
case of a pre-ERISA money purchase 
plan, as defined in § 1.401(k)–1(g)(12), 
plan years beginning after July 18, 
1984). For plan years beginning prior to 
January 1, 1980 (or, in the case of a pre-
ERISA money purchase plan, plan 
years beginning before July 19, 1984), 
the taxable year of inclusion in gross 
income of the employee of any amount 
so contributed by the employer to the 
trust is determined in a manner con-
sistent with Rev. Rul. 56–497, 1956–2 CB 
284, Rev. Rul. 63–180, 1963–2 CB 189, and 
Rev. Rul. 68–89, 1968–1 CB 402. 

(B) Meaning of cash or deferred ar-
rangement in existence on June 27, 1974. A 
cash or deferred arrangement is consid-
ered as in existence on June 27, 1974, if, 
on or before that date, it was reduced 
to writing and adopted by the employer 
(including, in the case of a corporate 
employer, formal approval by the em-
ployer’s board of directors and, if re-
quired, shareholders), even though no 
amounts had been contributed pursu-
ant to the terms of the arrangement as 
of that date. 

(iii) Reasonable interpretation for plan 
years beginning after 1979 and before 
1992. For plan years beginning after De-
cember 31, 1979 (or in the case of a pre-
ERISA money purchase plan, plan 
years beginning after July 18, 1984) and 
before January 1, 1992, a reasonable in-
terpretation of the rules set forth in 
section 401(k) (as in effect during those 
years) may be relied upon to determine 
whether contributions were made 
under a qualified cash or deferred ar-
rangement. 

(iv) Special rule for collectively bar-
gained plans. For plan years beginning 
before January 1, 1993, a nonqualified 
cash or deferred arrangement will be 
treated as satisfying section 401(k)(3) 
solely for purposes of paragraph 
(d)(2)(i) of this section if it is part of a 
plan (or portion of a plan) that auto-
matically satisfies section 401(a)(4) 
under § 1.401(k)–1(a)(7), relating to cer-
tain collectively bargained plans. 

(v) Special rule for governmental plans. 
For plan years beginning before the 
later of January 1, 1996, or 90 days after 
the opening of the first legislative ses-
sion beginning on or after January 1, 
1996, of the governing body with au-

thority to amend the plan, if that body 
does not meet continuously, in the case 
of governmental plans described in sec-
tion 414(d), a nonqualified cash or de-
ferred arrangement will be treated as 
satisfying section 401(k)(3) solely for 
purposes of paragraph (d)(2)(i) of this 
section if it is part of a plan adopted by 
a state or local government before May 
6, 1986. For purposes of this paragraph 
(d)(3)(v), the term governing body with 
authority to amend the plan means the 
legislature, board, commission, coun-
cil, or other governing body with au-
thority to amend the plan. 

[T.D. 6500, 25 FR 11675, Nov. 26, 1960, as 
amended by T.D. 6497, 25 FR 10021, Oct. 20, 
1960; T.D. 6676, 28 FR 10142, Sept. 17, 1963; 
T.D. 6717, 29 FR 4092, Mar. 28, 1964; T.D. 6722, 
29 FR 5073, Apr. 14, 1964; T.D. 6823, 30 FR 6340, 
May 6, 1965; T.D. 6885, 31 FR 7800, June 2, 
1966; T.D. 6887, 31 FR 8786, June 24, 1966; T.D. 
8217, 53 FR 29673, Aug. 8, 1988; T.D. 8357, 56 FR 
40545, Aug. 15, 1991; T.D. 8357, 57 FR 10290, 
Mar. 25, 1992; T.D. 8581, 59 FR 66180, Dec. 23, 
1994]

§ 1.402(a)(5)–1T Rollovers of partial 
distributions from qualified trusts 
and annuities. (Temporary) 

Q–1: Can an employee or the sur-
viving spouse of a deceased employee 
roll over to an individual retirement 
account or annuity, described in sec-
tion 408 (a) or (b), the taxable portion 
of a partial distribution from a 
qualifiedtrust described in section 
401(a), a qualified plan described in sec-
tion 403(a), or a tax-sheltered annuity 
contract under section 403(b)? 

A–1: Yes. For distributions made 
after July 18, 1984, the taxable portion 
of a partial distribution may be rolled 
over within 60 days of the distribution 
to an individual retirement account or 
annuity. 

Q–2: Are there special requirements 
applicable to rollovers of partial dis-
tributions? 

A–2: Yes. Section 402(a)(5)(D)(i) speci-
fies that no part of a partial distribu-
tion may be rolled over unless the dis-
tribution is equal to at least 50 percent 
of the balance to the credit of the em-
ployee in the contract or plan imme-
diately before the distribution, and the 
distribution is not one of a series of 
periodic payments. For purposes of this 
section, the balance to the credit of an 
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employee does not include any accu-
mulated deductible employee contribu-
tions (within the meaning of section 
72(o)). In addition, in calculating the 
balance to the credit for purposes of 
the 50 percent test, qualified plans are 
not to be aggregated with other quali-
fied plans and tax-sheltered annuity 
contracts are not to be aggregated with 
other tax-sheltered annuity contracts. 
Also, in applying the 50 percent test to 
a surviving spouse, the balance to the 
credit is the maximum amount the 
spouse is entitled to receive under the 
plan or contract, rather than the total 
balance to the credit of the employee. 
The rollover of a partial distribution 
may result in adverse tax con-
sequences; see section 402(a)(5)(D) (iii) 
and (iv). 

Q–3: Are there any other require-
ments applicable to rollovers of partial 
distribution? 

A–3: Yes. Section 402(a)(5)(D)(i)(III) 
requires the employee to elect, in con-
formance with Treasury regulations, to 
treat a contribution of a partial dis-
tribution to an IRA as a rollover con-
tribution. An election is made by desig-
nating, in writing, to the trustee or 
issuer of the IRA at the time of the 
contribution that the contribution is 
to be treated as a rollover contribu-
tion. This requirement of a written 
designation to the trustee or issuer of 
the IRA is effective for contributions 
paid to the trustee or issuer of the IRA 
after March 20, 1986. For contributions 
paid to the trustee or issuer before 
March 21, 1986, an election is made by 
computing the individual’s income tax 
liability on the income tax return for 
the taxable year in which the distribu-
tion occurs in a manner consistent 
with not including the distribution (or 
portion thereof) in gross income. Both 
such elections are irrevocable, except 
that an election made on an income 
tax return filed before March 21, 1986 is 
revocable. 

Q–4: Does the election requirement 
apply to rollovers of qualified total dis-
tributions or rollover contributions de-
scribed in section 402(a) (5) or (7), 
403(a)(4), 403(b)(8), 405(d)(3), or 408(d)(3) 
to individual retirement accounts and 
annuities (IRAs)? 

A–4: Yes. No amounts may be treated 
as a rollover contribution to an IRA 

under section 402(a)(5), 402(a)(7), 
403(a)(4), 403(b)(8), 405(d)(3) (as amended 
by section 491(c) of the TRA of 1984), or 
408(d)(3) unless the requirements de-
scribed in Q & A–3 of this section are 
satisfied. Thus, once any portion of a 
total distribution is irrevocably des-
ignated as a rollover contribution, such 
distribution is not taxable under sec-
tion 402 or 403 and, therefore, is not eli-
gible for the special capital gains and 
separate tax treatment under section 
402 (a) and (e). Election requirements 
for rollover contributions to IRAs de-
scribed in this Q &A–4 are subject to 
the same effective date rules set forth 
in Q &A–3. 

[T.D. 8073, 51 FR 4320, Feb. 4, 1986]

§ 1.402(b)–1 Treatment of beneficiary 
of a trust not exempt under section 
501(a). 

(a) Taxation by reason of employer con-
tributions made after August 1, 1969—(1) 
Taxation of contributions. Section 402(b) 
provides rules for taxing an employee 
on contributions made on his behalf by 
an employer to an employees’ trust 
that is not exempt under section 501(a). 
In general, any such contributions 
made after August 1, 1969, during a tax-
able year of the employer which ends 
within or with a taxable year of the 
trust for which it is not so exempt 
shall be included as compensation in 
the gross income of the employee for 
his taxable year during which the con-
tribution is made, but only to the ex-
tent that the employee’s interest in 
such contribution is substantially vest-
ed at the time the contribution is 
made. The preceding sentence does not 
apply to contracts referred to in the 
transitional rule of paragraph (d)(1) (ii) 
or (iii) of this section. For the defini-
tion of the terms ‘‘substantially vest-
ed’’ and ‘‘substantially nonvested’’ see 
§ 1.83–3(b). 

(2) Determination of amount of em-
ployer contributions. If, for an employee, 
the actual amount of employer con-
tributions referred to in paragraph 
(a)(1) of this section for any taxable 
year of the employee is not known, 
such amount shall be either an amount 
equal to the excess of— 

(i) The amount determined in accord-
ance with the formula described in 
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